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‘‘for its own account * * * any shares of
stock of any corporation.’’ That prohi-
bition is also applicable to State mem-
ber banks, under section 9 of the Fed-
eral Reserve Act (12 U.S.C. 335). Legis-
lative history and judicial interpreta-
tions in this field support the view that
Congress did not intend to permit na-
tional banks or State member banks to
acquire, for their own account, the
stock of other banks, either directly or
through intermediary corporations.
The statutory prohibition applies to
any voluntary acquisition of the stock
of another bank, whether the consider-
ation given for the stock consists of
cash, other bank assets, or shares of
stock of the acquiring bank.

(c) The Board concluded that such ac-
quisitions would also violate the provi-
sions of section 5155 of the Revised
Statutes and section 9 of the Federal
Reserve Act (12 U.S.C. 36 and 321) that
prohibit the establishment of branches
by member banks except under pre-
scribed conditions. Those provisions of
law were intended to permit national
banks and State member banks to op-
erate additional banking offices only
with the prior approval of the Comp-
troller of the Currency or the Board of
Governors, respectively. When one
bank owns all or a majority of the
stock of another, the offices and re-
sources of the latter are a part of the
banking organization owned by, and
subject to the control of, the parent
bank, despite the existence of separate
corporate entities. Consequently, if
such acquisitions of stock were permis-
sible, member banks could conduct
banking operations through additional
offices without obtaining supervisory
approval, which would undermine an
important regulatory purpose of the
Federal statutes relating to multiple-
office banking.

(d) This incompatibility with the
Federal banking statutes is particu-
larly apparent when the offices of the
subsidiary bank are situated in places
where the acquiring bank may not law-
fully establish and maintain direct
branches, under applicable State and
Federal laws. If a bank in those cir-
cumstances could acquire an existing
bank or establish a new one, it could
effectively circumvent public policy
and accomplish indirectly what it

could not accomplish directly—name-
ly, ownership and control of banking
offices in places (even in another
State) where it is forbidden by law to
conduct banking operations.

(12 U.S.C. 24, 36, 321, 335)

§ 250.141 Member bank purchase of
stock of ‘‘operations subsidiaries.’’

(a) The Board of Governors has reex-
amined its position that the so-called
‘‘stock-purchase prohibition’’ of sec-
tion 5136 of the Revised Statutes (12
U.S.C. 24), which is made applicable to
member State banks by the 20th para-
graph of section 9 of the Federal Re-
serve Act (12 U.S.C. 335), forbids the
purchase by a member bank ‘‘for its
own account of any shares of stock of
any corporation’’ (the statutory lan-
guage), except as specifically permitted
by provisions of Federal law or as com-
prised within the concept of ‘‘such inci-
dental powers as shall be necessary to
carry on the business of banking’’, re-
ferred to in the first sentence of para-
graph ‘‘Seventh’’ of R.S. 5136.

(b) In 1966 the Board expressed the
view that said incidental powers do not
permit member banks to purchase
stock of ‘‘operations subsidiaries’’—
that is, organizations designed to
serve, in effect, as separately-incor-
porated departments of the bank, per-
forming, at locations at which the
bank is authorized to engage in busi-
ness, functions that the bank is em-
powered to perform directly. (See 1966
Federal Reserve Bulletin 1151.)

(c) The Board now considers that the
incidental powers clause permits a
bank to organize its operations in the
manner that it believes best facilitates
the performance thereof. One method
of organization is through depart-
ments; another is through separate in-
corporation of particular operations. In
other words, a wholly owned subsidiary
corporation engaged in activities that
the bank itself may perform is simply
a convenient alternative organiza-
tional arrangement.

(d) Reexamination of the apparent
purposes and legislative history of the
stock-purchase prohibition referred to
above has led the Board to conclude
that such prohibition should not be in-
terpreted to preclude a member bank
from adopting such an organizational
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1 In the Board’s judgment, the statutory
enumeration of three specific functions that
establish branch status is not meant to be
exclusive but to assure that offices at which
any of these functions is performed are re-
garded as branches by the bank regulatory
authorities. In applying the statute the em-
phasis should be to assure that significant
banking functions are made available to the
public only at governmentally authorized of-
fices.

arrangement unless its use would be in-
consistent with other Federal law, ei-
ther statutory or judicial.

(e) In view of the relationship be-
tween the operation of certain subsidi-
aries and the branch banking laws, the
Board has also reexamined its rulings
on what constitutes ‘‘money lent’’ for
the purposes of section 5155 of the Re-
vised Statutes (12 U.S.C. 36), which pro-
vides that ‘‘The termbranch * * * shall
be held to include any branch bank,
branch office, branch agency, addi-
tional office, or any branch place of
business * * * at which deposits are re-
ceived, or checks paid, or money
lent.’’1

(f) The Board noted in its 1967 inter-
pretation that offices that are open to
the public and staffed by employees of
the bank who regularly engage in solic-
iting borrowers, negotiating terms, and
processing applications for loans (so-
called loan production offices) con-
stitute branches. (1967 Federal Reserve
Bulletin 1334.) The Board also noted
that later in that year it considered
the question whether a bank holding
company may acquire the stock of a
so-called mortgage company on the basis
that the company would be engaged in
‘‘furnishing services to or performing
services for such bank holding com-
pany or its banking subsidiaries’’ (the
so-called servicing exemption of section
4(c)(1)(C) of the Bank Holding Company
Act; 12 U.S.C. 1843). In concluding af-
firmatively, the Board stated that ‘‘the
appropriate test for determining
whether the company may be consid-
ered as within the servicing exemption
is whether the company will perform as
principal any banking activities—such
as receiving deposits, paying checks,
extending credit, conducting a trust
department, and the like. In other
words, if the mortgage company is to
act merely as an adjunct to a bank for

the purpose of facilitating the bank’s
operations, the company may appro-
priately be considered as within the
scope of the servicing exemption.’’ (1967
Federal Reserve Bulletin 1911; 12 CFR
225.122.)

(g) The Board believes that the pur-
poses of the branch banking laws and
the servicing exemption are related.
Generally, what constitutes a branch
does not constitute a servicing organi-
zation and, vice versa, an office that
only performs servicing functions
should not be considered a branch. (See
1958 Federal Reserve Bulletin 431, last
paragraph; 12 CFR 225.104(e).) When
viewed together, the above-cited inter-
pretations on loan production offices
and mortgage companies represent a
departure from this principle. In recon-
sidering the laws involved, the Board
has concluded that a test similar to
that adopted with respect to the servic-
ing exemption under the Bank Holding
Company Act is appropriate for use in
determining whether or not what con-
stitutes money [is] lent at a particular
office, for the purpose of the Federal
branch banking laws.

(h) Accordingly, the Board considers
that the following activities, individ-
ually or collectively, do not constitute
the lending of money within the mean-
ing of section 5155 of the revised stat-
utes: Soliciting loans on behalf of a
bank (or a branch thereof), assembling
credit information, making property
inspections and appraisals, securing
title information, preparing applica-
tions for loans (including making rec-
ommendations with respect to action
thereon), soliciting investors to pur-
chase loans from the bank, seeking to
have such investors contract with the
bank for the servicing of such loans,
and other similar agent-type activities.
When loans are approved and funds dis-
bursed solely at the main office or a
branch of the bank, an office at which
only preliminary and servicing steps
are taken is not a place where money
[is] lent. Because preliminary and serv-
icing steps of the kinds described do
not constitute the performance of sig-
nificant banking functions of the type
that Congress contemplated should be
performed only at governmentally ap-
proved offices, such office is accord-
ingly not a branch.
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(i) To summarize the foregoing, the
Board has concluded that, insofar as
Federal law is concerned, a member
bank may purchase for its own account
shares of a corporation to perform, at
locations at which the bank is author-
ized to engage in business, functions
that the bank is empowered to perform
directly. Also, a member bank may es-
tablish and operate, at any location in
the United States, a loan production of-
fice of the type described herein. Such
offices may be established and operated
by the bank either directly, or indi-
rectly through a wholly-owned subsidi-
ary corporation.

(j) This interpretation supersedes
both the Board’s 1966 ruling on oper-
ations subsidiaries and its 1967 ruling on
loan production offices, referred to
above.

(12 U.S.C. 24, 36, 321, 335)
[33 FR 11813, Aug. 21, 1968; 43 FR 53414, Nov.
16, 1978]

§ 250.142 Meaning of ‘‘obligor or
maker’’ in determining limitation
on securities investments by mem-
ber State banks.

(a) From time to time the New York
State Dormitory Authority offers is-
sues of bonds with respect to each of
which a different educational institu-
tion enters into an agreement to make
rental payments to the Authority suffi-
cient to cover interest and principal
thereon when due. The Board of Gov-
ernors of the Federal Reserve System
has been asked whether a member
State bank may invest up to 10 percent
of its capital and surplus in each such
issue.

(b) Paragraph Seventh of section 5136
of the U.S. Revised Statutes (12 U.S.C.
24) provides that ‘‘In no event shall the
total amount of the investment securi-
ties of any one obligor or maker, held
by [a national bank] for its own ac-
count, exceed at any time 10 per cen-
tum of its capital stock * * * and sur-
plus fund’’. That limitation is made ap-
plicable to member State banks by the
20th paragraph of section 9 of the Fed-
eral Reserve Act (12 U.S.C. 335).

(c) The Board considers that, within
the meaning of these provisions of law,
obligor does not include any person that
acts solely as a conduit for trans-
mission of funds received from another

source, irrespective of a promise by
such person to pay principal or interest
on the obligation. While an obligor
does not cease to be such merely be-
cause a third person has agreed to pay
the obligor amounts sufficient to cover
principal and interest on the obliga-
tions when due, a person that promises
to pay an obligation, but as a practical
matter has no resources with which to
assume payment of the obligation ex-
cept the amounts received from such
third person, is not an obligor within
the meaning of section 5136.

(d) Review of the New York Dor-
mitory Authority Act (N.Y. Public Au-
thorities Law sections 1675–1690), the
Authority’s interpretation thereof, and
materials with respect to the
Authority’s ‘‘Revenue Bonds, Mills Col-
lege of Education Issue, Series A’’ indi-
cates that the Authority is not an obli-
gor on those and similar bonds. Al-
though the Authority promises to
make all payments of principal and in-
terest, a bank that invests in such
bonds cannot be reasonably considered
as doing so in reliance on the promise
and responsibility of the Authority.
Despite the Authority’s obligation to
make payments on the bonds, if the
particular college fails to perform its
agreement to make rental payments to
the Authority sufficient to cover all
payments of bond principal and inter-
est when due, as a practical matter the
sole source of funds for payments to
the bondholder is the particular col-
lege. The Authority has general bor-
rowing power but no resources from
which to assure repayment of any bor-
rowing except from the particular col-
leges, and rentals received from one
college may not be used to service
bonds issued for another.

(e) Accordingly, the Board has con-
cluded that each college for which the
Authority issues obligations is the sole
obligor thereon. A member State bank
may therefore invest an amount up to
10 percent of its capital and surplus in
the bonds of a particular college that
are eligible investments under the In-
vestment Securities Regulation of the
Comptroller of the Currency (12 CFR
Part 1), whether issued directly or indi-
rectly through the Dormitory Author-
ity.

(12 U.S.C. 24, 335)
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